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QUESTIONS PRESENTED 


In the opinion of the appellee the questions are.* 

1. Whether this Court will review the final decision of the 
Civil Service Commission that appellant’s discharge as a 
result of charges preferred by the Commissioner of In¬ 
ternal Revenue “was justified and warranted and was for 
such reasons as would promote the efficiency of the service, 
within the meaning and intent of Section 14 of the Veter¬ 
ans’ Preference Act”. 

2. Whether appellant’s rights were fully protected in the 
discharge procedure and review accorded to him by the 
Treasury Department and the Civil Service Commission. 

3. Whether this action is defective for failure to join an 
indispensable party, the Civil Service Commission. 

4. Whether the relief sought is barred by appellant’s 
laches in bringing suit. 


(i) 
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Questions presented . 

Counterstatement of the case . 

Statutes and regulations. 

Summary of argument. 

Argument . 

I. Appellant’s discharge, having been affirmed by the Civil 
Service Commission, will not be reviewed by the Court. 

II. The discharge was effected with due regard to all rights 
of appellant under applicable statutes, rules and regu¬ 
lations . 

III. Appellant failed to join an indispensable party, to this 
action, the Civil Service Commission, and the relief 
sought is barred by his laches in bringing suit. 

A. The Civil Service Commission, whose decision ap¬ 

pellant seeks to reverse, is an indispensable 
party to this suit. 

B. Appellant is guilty of laches in bringing this suit 

and is therefore barred from the relief he seeks.. 
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®ntteb States Court of Appeals 
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No. 10810 

Harvey E. Grasse, appellant 


John W. Snyder, Secretary of the Treasury, appellee 


BRIEF FOR THE APPELLEE 


COUNTERSTATEMENT of the case 

The plaintiff-appellant was discharged on October 7, 
1944, from a position as Special Investigator in the Alcohol 
Tax Unit of the Bureau of Internal Revenue, United States 
Treasury Department, for repeated occasions of public 
drunkenness, disorderly conduct, disturbances of the peace, 
conduct unbecoming a Federal officer, conduct detrimental 
to Government service, excessive use of intoxicants, and 
general unsatisfactory service (R. 38). 1 He now seeks a 
restoration to Federal service, at an equal or higher grad<jj 
and salary, plus reimbursement for all salary lost by reasop 
of the discharge, which he claims violated his rights under 
the Veterans ’ Preference Act of 1944, 58 Stat. 387, 5 U.S.C 
851 (R. 6). 

Detailed charges and specifications were served upon the 
appellant over three months prior to his discharge, by 
letter dated June 28, 1944. His reply thereto, received. 


1 The symbol “R.” refers to the typewritten Joint Appendix filed 
with appellant’s brief. 

(1) 
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July 28, 1944, was considered to be unsatisfactory by the 
Treasury Department, and be was notified of bis removal 
from service by letter of September 26, 1944, tbe removal 
being effective at the expiration of bis annual leave on 
October 7, 1944. His active duty service ended and his 
annual leave began on September 27, 1944. (R. 8, 20, 38.) 

Two years later, by letter of June 20, 1946, tbe appellant 
notified tbe Civil Service Commission for tbe first time 
that be bad been awarded tbe Yangtze Service Medal for 
service with tbe United States Marine Corps in 1927, that 
be was entitled to veterans preference under tbe Veterans’ 
Preference Act of 1944, and that be desired to file an appeal 
under Section 14 of that Act from bis discharge in October 
1944 (R. 30, 50). Although Commission regulations re¬ 
quired such an appeal to be filed within thirty days of an 
adverse agency action, tbe Commission noted that the ap¬ 
pellant bad not been advised of tbe appeal rights under 
the Veterans’ Preference Act at tbe time of his discharge 
and it therefore decided to bear tbe appeal (R. 30-31, 40, 
50). 2 

Prior to the Commission’s acceptance of this appeal from 
bis discharge, tbe appellant bad filed two other appeals 
relating to bis Federal employment. They are relevant 
here only in that they provided tbe background for tbe ap¬ 
peal here under consideration. 

Before bis discharge, appellant bad been given an “Un¬ 
satisfactory” efficiency rating which be appealed to the 
Efficiency Rating Board of Review of the Treasury De¬ 
partment. In March 1945, this Board changed tbe “Un- 


2 The notice of charges (R. 38) referred to section 6 of the Act of 
August 24, 1912, and rules of the Civil Service Commission promul¬ 
gated thereunder, as authority for the discharge procedure. It was 
issued one day after the approval of the Veterans’ Preference Act, 
58 Stat. 387, 391, on June 27,1944. It does not appear that at that 
time the appellant advised either the Treasury Department or the 
Civil Service Commission that he had been awarded a campaign 
badge for peacetime military service and was entitled to preference 
under the new Act. The Commission’s regulations on “Appeals of 
Preference Eligibles under the Veterans’ Preference Act of 1944” 
were not published until October 20, 1944, thirteen days after the 
appellant’s discharge. (R. 31; see page 6, Appellant’s Brief.) 
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satisfactory’’ rating to a rating of “Good”, noting (R. 18) 
that “the statements submitted by the appellant in sup¬ 
port of his request for a change in rating are not challenged 
by the department and in the absence of any refutation the 
Board accepts them as established facts.” Appellant had 
then been discharged from service in the Treasury Depart¬ 
ment, and the Board expressly called attention in its de¬ 
cision (R. 18) “to the fact that efficiency of performance 
is one matter and conduct another.” Also, as the Com¬ 
mission noted in its Findings, appellant’s discharge was on 
the basis of specific charges and not on the basis of lie 
“Unsatisfactory” efficiency rating (R. 60). 

Appellant had also appealed a Civil Service Commission 
decision, in 1945, that he was unsuitable for further Gov¬ 
ernment employment. In December 1944, he filed appli¬ 
cation with the Commission’s Seventh Region for the posi¬ 
tion of Compliance Examiner, and characterized his pre¬ 
vious discharge as the result of personal differences with 
an immediate superior, stating that he did not desire re¬ 
instatement with the Alcohol Tax Unit (R. 27, 49). In 
accordance with its practice and regulations (R. 27, 23), 
the Commission then investigated the appellant and the 
causes for his discharge, investigations being conducted at 
Chicago, New York City, and Washington, D. C. Upon 
the evidence assembled by the investigators, the Director 
of the Commission’s Seventh Region cancelled appellant’s 
application and declared him “ineligible, entire suitability 
for Government service not established” (R. 28). This de¬ 
cision was affirmed by the Regional Board of Appeals and 
Review, which pointed out that, since his removal from 
the Treasury Department in 1944, he had had no gainful 
employment and had done nothing to establish affirmatively 
that he would be a satisfactory and suitable employee. 
Changes in the applicable regulations then rendered mo ot 
the question of the cancellation of his job application (R. 
29), but he appealed the issue of his suitability for further 
Government employment to the Commission’s Board of 
Appeals and Review in Washington, D. C. The Board re¬ 
viewed the evidence and held a hearing on the matter at 
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the appellant’s request (R. 29). The Commission’s final 
decision was, in effect, that his future eligibility would have 
to be determined as an ad hoc proposition, as each new ap¬ 
plication was filed. Appellant was therefore advised (R. 
30, 37) that the acceptability of any future applications 
would be determined in light of the requirements of the 
position applied for and his record at that time, brought up 
to date if necessary by further investigation (R. 29, 30). 
It was in the course of correspondence relating to the 
decision on this appeal that appellant finally acted to file 
his Section 14 appeal, with which this case is concerned 
(R. 30). 

Since the results of the above investigations were already 
on file, the Commission was able to consider without delay 
the appellant’s initial appeal under Section 14 of the Vet- 
terans’ Preference Act, 58 Stat. 390, 5 U. S. C. 863. The 
Regional Office’s decision was rendered on August 7, 1946 
(R. 40), denying the appeal and finding that the charges 
made against the appellant were substantiated and were 
sufficient to justify his removal from service (R. 41). Ap¬ 
pellant then requested a hearing before the Regional Office. 
After this hearing and a full consideration of the evidence 
in the case (R. 50-59), the initial decision was affirmed and 
his appeal was again denied (R. 48, 60-61). A final hear¬ 
ing was held, at appellant’s request, before the Commis¬ 
sion’s Board of Appeals and Review in Washington, D. C. 
(R. 32). After consideration of the entire record, the Com¬ 
mission’s final decision was rendered and appellant was 
advised, on December 16, 1946, that his dismissal “was 
justified and warranted and was for such reasons as would 
promote the efficiency of the service, within the meaning 
and intent of Section 14 of the Veterans’ Preference Act” 
(R. 62). 

This suit was filed on April 2,1948 (R. 1), sixteen months 
after the final decision of the Commission denying ap¬ 
pellant’s appeal and over three years after the effective 
date of appellant’s discharge. Appellant prays for judg¬ 
ment restoring him to active duty in the same position 
from which he was discharged, in an equal or higher grade 
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and salary plus reimbursement from the date of discharge 
to date of reinstatement for all salary lost because of iris 
discharge. (R. 6) Both parties filed motions for summary 
judgment, the appellee’s being coupled with a motion to 
dismiss (R. 10, 25). After hearing argument of counsel 
and considering the affidavits, exhibits and memoranda on 
behalf of the parties, the District Court entered an order 
on July 17, 1950 (R. 69) denying appellant’s motion and 
granting the appellee’s motion for summary judgment. 
This appeal then followed (R. 69). By leave of this Coiirt, 
the appellant has filed his Brief and the Joint Appendix 
in typewritten form. 

STATUTES AND REGULATIONS 

Section 14 of the Veterans’ Preference Act of 1944, 58 
Stat. 390, 61 Stat. 723, 5 U. S. C. 863, appears on page 5 
of appellant’s brief. Sections of the Civil Service Cojm- 
mission’s original regulations under the Veterans’ Prefer¬ 
ence Act appear on pages 6 and 7 of appellant’s bri^f. 
For the Court’s information, Section 6 of the Act of 
August 24,1912, 37 Stat. 555, 5 U. S. C. 652, appears in the 
Appendix hereto. 

SUMMARY OF ARGUMENT 

I 

It is established that the Court will not review this dis¬ 
charge for cause when, as here, the Civil Service Commis¬ 
sion has rendered its final decision that the discharge “was 
justified and warranted and was for such reasons as would 
promote the efficiency of the service” (R. 62). Levine v. 
Farley, 70 App. D. C. 381, 107 F. (2d) 186, cert. den. 318 
U. S. 777; Levy v. Woods, 84 App. D. C. 138, 171 F. (2d) 
145; Carter v. Forrestal, 85 App. D. C. 53, 175 F. (2<J) 
364, cert. den. 338 U. S. 832. Moreover, the Veteran^’ 
Preference Act of 1944, 58 Stat. 387, 5 U. S. C. 851, con¬ 
tains no provision for the judicial review here sought l|y 
appellant. Marshall v. Crotty, 185 F. (2d) 622 (CA 1). In 
effect, the suit is one against the United States to whicjh 
its consent has not been given. Larson v. Domestic & 
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Foreign Corp., 337 U. S. 682; Land v. Dollar, 330 U. S. 731. 
Restoration of appellant would clearly impose a liability 
upon the United States and not upon the appellee herein. 
Borah v. United States, 110 C. Cls. 236, 78 F. Supp. 123. 
Also, such an order would interfere with the exercise of exe¬ 
cutive functions which are plainly discretionary. Decatur 
v. Paulding, 39 U. S. (14 Pet.) 496; Keim v. United States, 
177 U. S. 290; Perkins v. Lukens Steel Co., 310 U. S. 113. 
Insofar as this action seeks reimbursement for lost salary, 
the District Court was clearly without jurisdiction under the 
provisions of section 1346(d) of Title 28, United States 
Code. 

n 

The record shows that appellant’s discharge was effected 
with all due regard for appropriate procedure. It does 
not support the appellant in his charges that his rights in 
this respect were violated. Specific and detailed charges 
were served upon the appellant over three months prior to 
his discharge (R. 20, 38, 40, 49, 62); he was given the time 
he needed to file an answer thereto, and it was received 
thirty days after issuance of the charges (R. 8, 40); and 
finally, careful consideration was given his answer, in¬ 
cluding a personal interview in the office of the Deputy 
Commissioner of Internal Revenue in Washington, D. C., 
prior to his termination (R. 35). Following his discharge, 
investigations into the causes for his dismissal were con¬ 
ducted in Chicago, New York City, and Washington, D. C., 
by the Civil Service Commission. He was given one hearing 
on the matter by the Commission in relation to his suita¬ 
bility for further Government employment, and, later, two 
further hearings in relation to his appeal from the dis¬ 
charge, under Section 14 of the Veterans’ Preference Act of 
1944. It is submitted that appellant’s rights were fully 
protected by these procedural steps. Bailey v. Richardson, 
86 App. D. C. 251, 182 F. (2d) 46. 

Ill 

The appellee further submits that the relief here sought 
by appellant is barred by his laches in bringing this action, 
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and that, in filing the suit, appellant failed to join an jin- 
dispensable party to the action, the Civil Service Com¬ 
mission. The reasons set forth in appellant’s affidavit 
(R. 63-66) are not sufficient to excuse his laches which, from 
the final decision of the Civil Service Commission to i;he 
date of filing suit, would cost the Government at lehst 
$4,100.00, based on appellant’s salary when discharged (R. 
1, 21, 62). The Commission is not joined, yet this is Un¬ 
questionably an appeal from the Commission’s decision 
and a good portion of appellant’s argument is based on 
alleged defects in the Commission’s procedure in conduct¬ 
ing its hearings Moreover, the appellant was required by 
statute to present his case first to the Commission, whore 
primary jurisdiction certainly exists, and the Commission 
alone is charged with enforcing the Veterans’ Preference 
Act. It alone is given the deposit of statutory power to 
perform this function. It is submitted that a decision in 
favor of appellant under these circumstances would con¬ 
stitute simply a collateral attack upon the Commission’s 
decision, not a reversal. The Commission must be a party 
if its decision is to be reviewed and if the relief here ire- 
quested is to be granted. 

ARGUMENT 


Appellant’s discharge, having been affirmed by the Civil Service 
Commission, will not be reviewed by the Court 

The final determination of the Civil Service Commis¬ 
sion, sustaining the action of the Treasury Department and 
affirming the denial of appellant’s appeal, constituted an 
express finding and decision that appellant’s “dismissal 
as a result of charges preferred by the Commissioner of 
Internal Revenue was justified and warranted and was for 
such reasons as would promote the efficiency of the service, 
within the meaning and intent of Section 14 of the Vet¬ 
erans’ Preference Act * * •” (R. 62). 

It is now well established that this determination will not 
be judicially reviewed. In Carter v. Forrestal, 85 App. 
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D. C. 53, 175 F. (2d) 364, cert, denied, 338 U. S. 832, this 
Court said (175 F. (2d) 365): 

“The appellees have determined that appellant’s dis¬ 
charge will promote the efficiency of the service. This 
administrative action has been appealed to the final 
authority designated by Congress to rule upon his dis¬ 
charge, and is not subject to judicial review. Appel¬ 
lant’s effort to secure a judicial review of what con¬ 
stitutes ‘a cause that will promote the efficiency of the 
service’ falls directly within the scope of the rule re¬ 
lating to the review of discharges under the Act of 
1912. His resort to the courts is in derogation of the 
rule which restrains judicial interference in the exer¬ 
cise of executive discretion. * * * ” 

In Levine v. Farley, 70 App. D. C. 381, 107 F. (2d) 186, 
cert, denied, 308 U. S. 622, which involved the discharge 
for cause of an employee of the Post Office Department, this 
Court (Groner, C. J.) stated (107 F. (2d) 190, 191): 

“ * * * In Farley v. TJ. S. ex rel. Welch, supra, we 
said, ‘It is not the writ which commands petitioner’s 
promotion to grade 5, but the Act of Congress, which 
neither the Postmaster General nor this Court is at 
liberty to ignore’. But, lacking a clear statutory limi¬ 
tation, we have in all cases of this nature recognized 
the general rule that the power of appointment to 
public office carries with it the right of removal. U. S. 
ex rel. Taylor v. Taft, 24 App. D. C. 95; Longfellow v. 
Gudger, 57 App. D. C. 50, 16 F. 2d 653; Crow v. TJ. S. 
ex rel. Mitchell, 67 App. D. C. 61, 89 F. 2d 805, and 
Caswell v. Morgenthau, 69 App. D. C. 15, 98 F. 2d 296. 
And the reason for the rule is that ‘interference of the 
courts with the performance of the ordinary duties of 
the executive departments of the government would 
be productive of nothing but mischief.’ Decatur v. 
Pauling, 14 Pet. 497, 515, 10 L. Ed. 559, 609; Keim v. 
United States, 177 U. S. 290, 293, 20 S. Ct. 574, 44 L. 
Ed. 774. Unless, therefore, an examination of the 
record shows (a) that the action of the Postmaster 
General in removing petitioner from office was clearly 
a violation of some provision of law or (b) that the 
Postmaster General failed to observe and carry out 
the procedure for removal as provided by law, we must 
affirm the action of the lower court. ’ ’ 

*••••#* 
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“We, therefore, hold that, where action is taken 
in removing from office an employee in the classified 
service and the action is in accordance with the re¬ 
quirements of the statute relating thereto, such action 
is not reviewable my mandamus, and a court of law has 
no jurisdiction to inquire into the guilt or innocence 
of the employee as to the charges upon which he was 
removed. Golding v. United States, 78 Ct. Cl. 6$2; 
Arthur S. Kellom v. United States, 55 Ct. Cl. 174.” 

And in Levy v. Woods, 84 App. D. C. 138, 171 F. (2d) 
145, the doctrine was again affirmed, this Court saying 
(171 F. (2d) 146): ” 


“Unless limited by constitution or statute, ‘the power 
of appointment to public office carries with it the rigjht 
of removal. * It is fully established that if the pre¬ 
scribed procedure, if any, is followed and no constitu¬ 
tional or statutory right is denied, action of executive 
officers in discharging employees is not subject to 
revision in the courts. ‘ The allegations that the plain¬ 
tiff was innocent of the charges preferred against him 
• * * and that the investigation which resulted in his 
removal was biased, prejudiced, and unfair, are im¬ 
material’ ‘A court of law has no jurisdiction to ip- 
quire into the guilt or innocence of the employee &s 
to the charges upon which he was removed.’ ” [Foot¬ 
notes omitted] 

The fact that appellant now is claiming a violation pf 
rights under the Veterans’ Preference Act of 1944, 58 St4t. 
387, 5 U. S. C. 851, does not aid him in seeking judicial re¬ 
view. If anything, that Act operates to restrict further t4e 
scope of judicial inquiry in cases of this kind. It provides 
an administrative remedy only, permitting an appeal to 
the Civil Service Commission whose final decisions aife 
binding on the employing agency. The Veterans’ Prefer¬ 
ence Act does not provide for judicial review of the Civil 
Service Commission’s decision. This was noted recently 
by the Court of Appeals for the First Circuit in Marshall 
v. Crotty, 185 F. (2d) 622. The plaintiff claimed to have 
been wrongfully discharged from a position in the Veterans 
Administration and brought suit against officials in Bostoji 
of that Administration and of the Civil Service Commit- 
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sion, asking for a temporary restraining order, for a writ 
of mandamus and for a declaratory judgment and restora¬ 
tion to his position without loss of pay. After disposing of 
his prayers for injunctive relief, the First Circuit (Ma- 
gruder, J.) said (p. 628): 

“Also, we think, a declaratory judgment in the terms 
requested by the plaintiff would not be res judicata as 
against the United States, in case the plaintiff should 
subsequently sue for his back pay in the Court of 
Claims. If a declaratory judgment in the present suit 
would have such binding effect upon the United States, 
the conclusion would be inescapable that the suit was 
in substance one against the United States. But the 
United States has not consented to be sued in a U. S. 
district court in this type of case. Cf. Payne v. Fite, 
5 Cir. 1950, 184 F. 2d 977. In Lynch v. United States, 
1934, 292 U. S. 571, 582, 54 S. Ct. 840, 845, 78 L. Ed. 
1434, the Court said: ‘When the United States creates 
rights in individuals against itself, it is under no obli¬ 
gation to provide a remedy through the courts. United 
States v. Babcock, 250 U. S. 328, 331, 39 S. Ct. 464 ; 63 
L. Ed. 1011. It may limit the individual to administra¬ 
tive remedies. Tutun v. United States, 270 U. S. 568, 
576, 46 S. Ct. 425, 70 L. Ed. 738. J The Veterans’ 
Preference Act of 1944 contains no provision for ju¬ 
dicial enforcement of the rights conferred. The gen¬ 
eral jurisdictional provision in 28 U. S. C. A. § 1346 
vesting original jurisdiction in the district courts, con¬ 
current with the Court of Claims, in certain cases 
against the United States as defendant, is inappli¬ 
cable here.” 

The relief here requested parallels that sought by Mar¬ 
shall in the above case. Appellant seeks a “conclusion” 
that he was deprived of his rights under the Veterans 7 
Preference Act, an order restoring him to active duty in 
the same, an equal or a higher grade and salary, and an 
order directing the Secretary of the Treasury and the Com¬ 
missioner of Internal Revenue (not a named party) “to 
reimburse the plaintiff by reason of his unlawful discharge, 
from the date of said unlawful discharge to the date of his 
reinstatement” (R. 6). The case falls squarely within the 
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test announced by the Supreme Court in Land v. Dollar, 
330 U. S. 731, where the Court said, at page 738: | 

“* * * But the rule is based on practical considera¬ 
tions reflected in the policy which forbids suits against 
the sovereign without its consent. The ‘essential Ma¬ 
ture and effect of the proceeding’ may be such as to 
make plain that the judgment sought would expand 
itself on the public treasury or domain, or interfere 
with the public administration. Ex parte New York, 
256 U. S. 490, 500, 502. If so, the suit is one agaihst 
the sovereign. Mine Safety Co. v. ForrestoX, supra, 
p. 374.” 

Again in Larson v. Domestic & Foreign Corp., 337 U. S. 
682, the Court said (p. 688): 

“In each such case the compulsion, which the court is 
asked to impose, may be compulsion against the sov¬ 
ereign, although nominally directed against the In¬ 
dividual officer. If it is, then the suit is barred, not 
because it is a suit against an officer of the Govern¬ 
ment, but because it is, in substance, a suit against the 
Government over which the court, in the absence of 
consent, has no jurisdiction.’’ 

In Snyder v. Buck, 340 U. S. 15, Mr. Justice Frankfurter, 
dissenting, noted at page 30 that: 

“ * * * So also, it has long been the policy of o ar 
law to look behind an office-holder nominally a party 
litigant in order to find that, for all practical purposes, 
it is a suit against the Government and therefore not 
maintainable. Justice should be equally open-eyed in 
order to find behind the nominal official defendant the 
United States as the real defendant.” 

Clearly then, this is in effect a suit against the United 
States. If judgment is awarded to the appellant, he mu|st 
be restored to duty as an employee of the United States, npt 
of the named defendant. Even if no actual money judg¬ 
ment is allowed, a declaration in appellant’s favor in¬ 
directly establishes a monetary liability against the United 
States. In Borak v. United States, 110 C. Cls. 236, 78 F. 
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Supp. 123 8 the Court of Claims stated (p. 245) that, after 
this Court’s decision in Borah v. Biddle, 78 App. D. C. 374, 
141 F. (2d) 278, cert, denied, 323 U. S. 738, the only remain¬ 
ing question was “whether or not plaintiff is entitled to 
receive the full amount of the salary.” The Court of 
Claims said (p. 246): 

“That a de jure holder of an office is entitled to the 
salary thereof during the period of illegal dismissal 
has been established by the Supreme Court of the United 
States in the leading cases of Perkins v. United States, 
116 U. S. 483, and United States v. Wickersham, 201 
U. S. 390. Following such rule, this Court recently 
granted judgment for a salary during a period of 
illegal dismissal. Elchibegoff v. United States, 106 C. 
Cls. 541. In the instant case, as in the one just cited, 
an effort was made by the Government to show that 
another person occupied plaintiff’s position. The 
Court has also said, ‘ salaries fixed by Congress are the 
salaries payable to those who hold the office and not 
to those who perform the duties of the office.’ Coleman 
v. United States, 100 C. Cls. 41, reaffirmed, Dvorkin 
v. United States, 101 C. Cls. 296.” 

A decision in this case against the Secretary of the 
Treasury is a decision against the United States. The 
right, question or fact here decided cannot be disputed in 
any subsequent suit between these parties or their privies. 
Privity does exist between the Secretary and the United 
States and the rule of res judicata applies. Southern 
Pacific Rtf. Co. v. United States, 168 U. S. 1; United States 
v. Munsingtvear, 340 U. S. 36, 38. It is, of course, well 
settled that no jurisdiction exists to entertain such a suit 
against the sovereign in the absence of express congres¬ 
sional consent, United States v. Sherwood, 312 U. S. 584; 
and it is equally clear that such consent to be sued cannot 
be found by implication, nor may any existing consent be 
extended beyond the plain terms of the authorizing statute. 
Price v. United States, 174 U. S. 373; Eastern Transporta - 

3 This decision was recently followed in the companion cases of 
Goldstein v. United States, No. 47339, and Kaufman v. United 
States, No. 47340, both decided on December 5, 1950, by the Court 
of Claims. 117 Ct. Cls. —. Kaufman v. United States is now 
reported at 93 F. Supp. 1019. 
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tion Co. v. United States, 272 TJ. S. 675; Minnesota v. United 
States 305 U. S. 382. 

There is involved here no question of constitutionality 
or of the validity of regulations or executive orders, ks 
led the Supreme Court and this Court to take jurisdiction 
in United Public Workers v. Mitchell, 330 U.S. 75, and 
Bailey v. Richardson, 86 App. D.C. 251, 182 F. (2d) 46. 
Appellant’s grievances were heard at length by the Cikil 
Service Commission and the decision was against hiijn, 
both as to the propriety of the discharge procedure aiid 
as to the merits of the causes for his discharge. In this 
case there is no question of the Commission’s determiniiig 
its own jurisdictional bounds, as for example existed }n 
Mitchell v. Cohen , 333 U.S. 411 and Borah v. Biddle, suprp. 
This case represents nothing more than a belated attempt 
to obtain by flank attack a reversal of the Commission’s 
well considered decision. For the reasons hereinbefore sat 
forth, this Court should deny the relief sought by appellant 
and affirm the decision of the District Court. 

Certainly, the Secretary of the Treasury is not to be 
made personally liable for the lost salary allegedly due 
the appellant. There is nothing in the record to indicate 
that he is any way personally involved in this case. Ip 
Reeside v. Walker, 52 U.S. (11 How.) 271, the Supreme 
Court affirmed a judgment of the Circuit Court of the Dis|- 
trict of Columbia dismissing a petition for a writ o 
mandamus wherein the plaintiff asked for a writ to direc 
the Secretary of the Treasury to enter an alleged judgmen 
on the books of the Treasury Department and to pay thk 
same to the plaintiff. The Court said (p. 290): 


“No officer, however high, not even the President] 
much less a Secretary of the Treasury or Treasurer] 
is empowered to pay debts of the United States gen¬ 
erally, when presented to them. If, therefore, the 
petition in this case was allowed so far as to order the 
verdict against the United States to be entered on the 
books of the Treasury Department, the plaintiff would 
be as far from having a claim on the Secretary or 
Treasurer to pay it as now. The difficulty in the way 
is the want of any appropriation by Congress to pay 
this claim. It is a well-known constitutional provision, 
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that no money can be taken or drawn from the Treasury 
except under an appropriation by Congress. See Con¬ 
stitution, art. 1 § 9 (1 Stat., at L., 15).’’ 

Section 1346(d) of Title 28, United States Code, however, 
is a clear bar to appellant’s prayer for reimbursement for 
“lost” salary. That section reads as follows: 

“(d) The district courts shall not have jurisdiction 
under this section of: 

(1) Any civil action or claim for a pension; 

(2) Any civil action to recover fees, salary or 
compensation for official services of officers of the 

United States.” 

The appellant was a law enforcement officer of the United 
States, a Special Investigator in the Alcohol Tax Unit of 
the Bureau of Internal Revenue, United States Treasury 
Department (R. 1, 2). He cannot claim back salary in the 
District Court (Borah v. Biddle, 78 App. D.C. 374, 141 F. 
(2d) 278, 281), nor may such a suit be disguised as one for 
mandamus or declaratory relief. The decision of this 
Court in Smith v. Snyder, 86 App. D.C. —, 181 F. (2d) 278, 
is pertinent on this point. There appellant brought a civil 
action asking that the Secretary of the Treasury be de¬ 
clared an involuntary trustee of certain moneys alleged to 
belong to Smith. This Court said: 

“It seems clear to us that an action to test appellant’s 
right to compensation lies in the Court of Claims. 
That being so, the present action for equitable relief 
will not lie and so was properly dismissed.” [Footnote 
omitted] 

II 

The discharge was effected with due regard to all rights of ap¬ 
pellant under applicable statutes, rules and regulations 

Beyond expressing general dissatisfaction with his dis¬ 
missal and charging gross unfairness, the appellant quickly 
glosses over the established causes for his discharge and 
the fact that the Civil Service Commission has refused to 
declare him unconditionally eligible for Government service. 
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He relies upon alleged technical irregularities in the dis¬ 
charge procedure msed at the time of his dismissal and 
makes a broad attack upon the hearings which were given 
to his claims by the Commission, in effect for the reason 
that they did not permit him to exercise all the rights of a 
party litigant in a court of law. The appellee submits tfyat 
neither of these arguments is valid, that the record shows 
that appellant w’as given full protection under applicable 
laws and regulations and an opportunity to exercise all of 
his rights upon discharge. Such further or greater pro¬ 


cedural rights which he claims simply do not exist in apy 
pertinent statute, rule or regulation. 

The pertinent portions of Section 14 of the Veterans’ 
Preference Act, prior to the appeal) provisions, may be ^et 
forth for clarity in the following precis form: 

No permanent preference eligible shall be discharged 
except for such cause as will promote the efficiency!of 
the service and for reasons given in writing, and fhe 
person whose discharge is sought shall have at least 
thirty days’ advance written notice, stating any and 
all reasons, specifically and in detail, for any such 
proposed action; such preference eligible shall be al¬ 
lowed a reasonable time for answering the same per¬ 
sonally and in writing, and for furnishing affidavits in 
support of such answer and shall have the right to 
appeal to the Civil Service Commission from an ad¬ 
verse decision of the administrative officer so acting, 
such appeal to be made in writing within a reasonable 
length of time after the date of receipt of the notice of 
such adverse decision. 


It is established (see Part I of this brief) that the ap¬ 
pellee was accorded his right of appeal to the Civil Serv: ce 
Commission and that he was discharged for such cause as 
would promote the efficiency of the service, and for reasons 
given to him in writing. The appellant charges (see Point 
IV, page 9 of Appellant’s Brief) that his discharge was 
irregular “in that specific or detailed reasons” were not 
given. Reference to the actual charges and specifications 
in the case (R. 38-39) is sufficient to dispose of this point. 
They were both specific and in detail. There was no need 
to repeat them when advising appellant that his answer 
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was considered unsatisfactory. They were incorporated 
by reference in the Personnel Notification Form (R. 21) 
enclosed with his letter of discharge. (R. 20.) Also, the 
reasons for his discharge were given to appellant in an 
extensive and highly detailed form when his discharge was 
affirmed by the Civil Service Commission (R. 40, 49, 62). 

Next, appellant states that he did not receive “thirty 
days’ advance written notice” of his proposed discharge, 
required to be given by the terms of Section 14 of the 
Veterans’ Preference Act. This is obviously not so. The 
record shows that the notice of his proposed discharge was 
issued on June 28, 1944 (R. 38), and that appellant was 
kept on active duty thereafter until September 27, 1944, 
and was discharged on October 7,1944 (R. 20), considerably 
more than 30 days after issuance of the first notice of this 
proposed action. In fact, appellant later complained to 
the Civil Service Commission that, “from April 1944 to 
September 26, 1944, I was assigned no office space” and 
1 ‘was given no work to do” (R. 35). 

It is true that the notice of his proposed discharge did 
not advise the appellant of his appeal rights under the 
Veterans’ Preference Act but referred only to Section 6 
of the Act of August 24, 1912. Appellant claims now that 
the notice was therefore “a nullity, and that it constituted 
no notice at all.” (Appellant’s brief, p. 13.) This does not 
follow. There is nothing in the Veterans’ Preference Act 
that requires an executive agency to advise an employee 
as to his rights of appeal under that Act. Moreover, it 
does not appear that the appellant had at any time advised 
the Treasury Department of the fact that he ivas entitled 
to preference under the Veterans’ Preference Act.. He is 
not a veteran of service in either World War I or II or in 
the Spanish-American War. The fact that he was awarded 
a campaign badge with the Marines in 1927 is certainly 
not one that is self-evident, nor one with which Government 
agencies were concerned prior to passage of the Veterans’ 
Preference Act of 1944. While it is usually the practice of 
executive agencies to accompany personnel action notices 
with some statement of the employee’s legal rights (the 
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reverse side of appellant’s notice, for example, R. 21), it 
is neither reasonable nor the practice to advise persons of 
their rights in general as Federal employees, without re¬ 
gard to applicability to the particular action or employee 
involved. Nor does it necessarily follow that a notice :ls 
invalid if the advice contained therein is erroneous, or if 
it is issued without any advice. Only if clear injury flows 
therefrom, would it seem that this could affect the validity 
of the notice. 

In this case appellant was possibly injured by the form 
of his notice in only one respect, i.e., he was not advised of 
his appeal rights. But this was due as much to his ow)n 
failure to advise the Treasury Department of his eligibility 
under the Veterans’ Preference Act as it was to the fact th^t 
the Government agencies had not had the time or opportun¬ 
ity to assemble the information concerning the eligibility cjf 
their employees under that Act which they now have o^ 
file. Responsibility rested with the appellant in 1944 to 
make known to his employer the facts conferring preference 
eligibility upon him. His silence then should not now, 
seven years later, be allowed to form the basis for liability 
against the United States at the rate at least of $3,100 
per annum (R. 21). 

As it happened, the appellant’s rights under the Veteran^’ 
Preference Act were in fact observed by the Treasury De¬ 
partment though not denominated as such. 4 Thus, as 
demonstrated above, he was given the reasons for his dis¬ 
charge in writing, he was given more than a 30-day notice 
of the proposed action, and he was given his full appeal 
rights. 

Appellant claims also that prior to his discharge he was 
not permitted to appear personally to answer the charges 
against him, and that he was not permitted to furnish affi¬ 
davits in support of his answer to the charges. (Appel¬ 
lant’s Brief, p. i). As with his other points, again the 
record does not support the appellant in these argument^. 

4 Appellant’s rights under Section 6 of the Act of August 12, 1924, 
were substantially the same, in any event, as his rights under the 
new Act. See Appendix hereto, page 25, infra. 
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There is nothing in the record to show that appellant was 
prevented in any way from appearing personally or fur¬ 
nishing affidavits in answer to the charges against him. In¬ 
deed, quite the opposite is true. Appellant’s letter of June 
5, 1946, to the Chairman of the Board of Appeals and Re¬ 
view (R. 34), expressly calls attention (R. 35) to the fact 
that in October 1944, while he was still in the service, he 
went to Washington “in response to a telegram authorizing 
an interview,” and that “I did interview Mr. Dwight E. 
Avis 1 , 1 in the office of the Deputy Commissioner of Internal 
Revenue, Treasury Department. 

What was denied to the appellant prior to his discharge 
was his request for “a hearing and the right to confront 
and cross-examine the witnesses upon whose testimony the 
Bureau of Internal Revenue, Alcohol Tax Unit, had relied” 
(R. 2). It is admitted that no such hearing was given to 
him (R. 7, 8). But it is self-evident that Section 14 of the 
Veterans’ Preference Act, 5 U.S.C. 863, does not require 
such a hearing and that appellant was plainly not entitled 
to one. 

The fact that the appellant did not file affidavits or appear 
personally along with filing his answer does not mean that 
his rights under Section 14 were violated. That section 
does not require that either of these actions take place. It 
provides merely that the person charged “shall be allowed 
a reasonable time” for answering in person and furnishing 
affidavits. Here, the appellant was given all the time he 
asked for in order to prepare his answer to the charges 
(R. 35) and three months elapsed before a decision was 
rendered in his case. It is submitted that this was certainly 
“a reasonable time” within the meaning of Section 14 and 
in light of all the facts and circumstances of the case. 

His argument now, that his failure to file affidavits 
violated a right under Section 14, apparently was not made 
before the Civil Service Commission. See “Findings and 
Recommendation,” (R. 59-61). It is, of course, well estab¬ 
lished that issues may not be raised in court that were not 
presented for consideration before the cognizant adminis¬ 
trative body. Unemployment Commission v. Aragon, 329 
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U.S. 143,155; Tri-State Broadcasting Co. v. Federal Com¬ 
munications Commission , 71 App. D.C. 157, 107 F. (2<i) 
956. 

It is clear, in any event, that appellant was not prejudiced 
by his failure to file affidavits. The Treasury Department 
and the Civil Service Commission conducted separate in¬ 
vestigations at various times (R. 50-57) and obtained 
statements from most of the persons involved in appellant fs 
several escapades. Needless to say, the results of the^e 
investigations flatly contradicted the appellant’s version ctf 
these events, as he was advised in the Commission’s initial 
decision (R. 40-41). Nevertheless, appellant was still ac¬ 
corded two impartial hearings on the matter and given fujll 
opportunity to answer the charges personally and with any 
evidence or witnesses he desired to produce (R. 57-59). 

At the Regional hearing, pertinent statements from the 
investigations were read to him and in several instances 
the sources of information were also divulged (R. 58). H^s 
answers and testimony consisted, in the main, of blanket 
denials, countercharges and explanations unsupported by 
proof. The witness he produced could testify only as to 
his general character prior to 1943. (R. 58, 59). The Find¬ 
ings gave every possible benefit of doubt to appellant, yet 
they still led to the Board’s recommendation “that no 
action be taken to alter the administrative action of the 
Bureau of Internal Revenue in removing Mr. Grasse froiji 
his position” (R. 60). 5 

A further hearing was held before the Commission’s 
Board of Appeals and Review in Washington, D. C., at 
appellant’s request. The evidence presented was substan¬ 
tially the same as that at the Regional hearing (R. 32). 
The final decision affirmed the Regional Board and sus¬ 
tained the action of the Treasury Department in dismissing 
the appellant (R. 62). 

A major portion of appellant’s argument (Appellant’s 


5 The Court should note that under Section 14 the appellant did 
not completely lose his Federal position until the final denial of his 
appeal by the Civil Service Commission. Had the Commissioiii 
found his discharge illegal or unwarranted, it had the power to 
restore him to service, 5 U.S.C. 863. 
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Brief, pp. 20-28) is directed against the form of the hear¬ 
ings given to him by the Commission’s Regional Board 
and the Board of Appeals and Review in Washington, D. C. 
He charges that there was no ‘‘real hearing” at all and 
that the Regional hearing “was a sham and a farce, and a 
complete travesty on justice” and that the Washington 
hearing “was completely farcical.” (Appellant’s Brief, 
p. 10.) It is respectfully suggested that the record clearly 
shows that this was not so. The nature of the charges was 
so unpleasant, and the duty of discharging the appellant 
so distasteful, that it is apparent that all who were con¬ 
cerned in the matter, in the Treasury Department and the 
Civil Service Commission, were scrupulously careful to 
accord to appellant every possible courtesy and considera¬ 
tion, giving close attention to see that he obtained all the 
rights to which he was entitled. 

It is submitted that appellant’s arguments were fully 
considered by this Court in deciding the case of Bailey v. 
Richardson, 86 App. D.C. 251,182 F. (2d) 46, cert, granted 
339 U.S. 977. Appellant asserts that the hearings were 
invalid because he had no opportunity to cross-examine 
anyone, because not all the witnesses and information sup¬ 
porting the charges were revealed to him, because the Com¬ 
mission declined to investigate his countercharges or to call 
numerous witnesses whose names appellant supplied, and 
because there was “no real evidence whatsover to sustain 
the charges” (Appellant’s Brief, p. 10). Other objections 
also parallel those made in the Bailey case. In effect the 
argument is the same, i.e., that this appellant was entitled 
to a trial of the charges, to a judicial or quasi-judicial pro¬ 
ceeding, with all the rights of a litigating party. 

It is submitted that these points were decided adversely 
to the appellant when, in Bailey v. Richardson, supra, this 
Court held (182 F. (2d) 55-57) that “compliance with the 
Sixth Amendment is not a prerequisite to the dismissal 
of an employee from the Federal Government classified 
civil service” (p. 57), and, in like manner, that the due 
process of law clause of the Fifth Amendment “does not 
apply to the holding of a Government office” (p. 57). As 
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there noted, if the due process clause requires “an adminis¬ 
trative hearing of the quasi-judicial type” prior to dis¬ 
missal from Government service, the leading cases on this 
point have all been erroneously decided, and the Lloyd- 
Lafollette Act and, here, the Veterans’ Preference Act, are 
unconstitutional. The Government joins the Court in re¬ 
jecting so extreme a result. 

Finally, as in the Bailey case, the appellant’s challenge 
to the validity of his hearings “goes farther than an 
abstract claim for due process of law” (p. 58). He claims 
the right of “confrontation by witnesses, cross-examina¬ 
tion of them, and hearing upon evidence openly submitted” 
(p. 59), plus other varied demands upon the Commission. 
The appellee agrees with this Court that , 11 Even if the due 
process clause applied, we would think it does not require so 
much” (p. 59). The appellee submits that appellant’s 
rights were fully protected and that his discharge was 
wholly in accord with applicable law. 


Appellant failed to join an indispensable party, to this action, 
the Civil Service Commission, and the relief sought is barred 
by his laches in bringing suit 

A. The Civil Service Commission, whose decision appe l¬ 
lant seeks to reverse, is an indispensable party to this 
suit. 

The appellee submits that the Civil Service Commission, 
whose decision appellant seeks to have reversed, is an in¬ 
dispensable party to his action. Since the Commission is 
not joined, appellee submits that the complaint and actioh 
are fatally defective and the decision below may also be 
sustained on this ground. 

Clearly appellant seeks a reversal of the Commission’s 
decision. He asks for a declaration that he was deprived 
of his rights under the Veterans’ Preference Act of 1944 
and for an order restoring him to Federal service, both 
matters lying in the primary jurisdiction of the Commis¬ 
sion and both having been presented before, and denied 
by the Commission in this case. Of necessity, he had tp 
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exhaust his review to the Commission before bringing suit, 
and to sue without joining the Commission is to by-pass 
completely the Commission’s statutory position as the final 
administrative tribunal under the Veterans’ Preference Act. 

Appellant rests a good portion of his argument upon 
alleged irregularities in Commission procedure. The 
record is replete with charges that the Commission’s de¬ 
cision is erroneous. The appellee submits that in an action 
challenging the propriety of the Commission’s actions and 
decision, the Commission itself is an indispensable party. 

Without being a party to this action, the Commission is 
not bound by the Court’s decision. It has refused to ap¬ 
prove appellant’s suitability for future Federal service, 
without investigating again his employment and personal 
history, and it has given final approval to the action taken 
here by the Treasury Department in discharging the ap¬ 
pellant. Its decision is binding upon the Secretary of the 
Treasury under the Act, 5 U.S.C. 863, and its regulations, 6 
promulgated under the express direction of Congress for 
this purpose, 5 U.S.C. 868. If the relief appellant seeks is 
to be effective, therefore, the Commission must be a party 
to his action. Cf. 29 Comp. Gen. 29; 29 Comp. Gen. 209. 

B. Appellant is guilty of laches in bringing this suit and 
is therefore barred from the relief he seeks. 

The Civil Service Commission’s final decision in this case 
was rendered on December 16,1946 (R. 62). Appellant did 
not file this action until April 2, 1948, delaying at Govern¬ 
ment expense for a year and a half. His position was one 
that obviously required employment of a replacement and 

6 Section 22.11(f) of the Civil Service Commission Regulations 
governing “Appeals of Preference Eligibles Under the Veterans’ 
Preference Act of 1944”, 5 CFR 22.11(f), states: “(f) Finality of 
recommendation of Commission. It shall be mandatory for admin¬ 
istrative officers of employing agencies to take such corrective action 
as the Commission finally recommends on appeals. If the employ¬ 
ing agency does not submit a further appeal to the Commissioners 
within seven (7) days of the date of receipt of a finding and rec¬ 
ommendation of the Chief Law Officer or Regional Office that are 
favorable to the employee, the recommendation shall become im¬ 
mediately operative and must be put into effect.” 


there was no question of the finality of the decision ren¬ 
dered by the Commission. 

Appellant’s salary at discharge was $3,100 per annum 
(R. 21) so that, figuring the minimum cost of his delay, 
appellant’s laches imposed at least a total of $4,100 cost 
upon the Government. The appellee submits that the law 
is well established that appellant may not obtain the relief 
he seeks under these circumstances. 

In Dollar v. Land, 87 App. D. C. —, 184 F. (2d) 245, cert, 
denied 340 U. S. 884, this Court said at page 257: “When qn 
unreasonable time passes and the delay is caused by un¬ 
excused lack of diligence, such delay constitutes laches 
[citing, Holmberg v. Armbrecht, 327 U.S. 392].” Appel¬ 
lant’s lack of diligence in filing suit bars his claim even : f 
it were otherwise adjudged that he is entitled to the relief 
he seeks. Arant v. Lane, 249 U.S. 367; Cromwell v. Doyle, 
69 App. D.C. 215, 99 F. (2d) 448, cert, denied 306 U.S. 640; 
Caswell v. Morgenthau, 69 App. D.C. 17, 98 F. (2d) 29(5, 
cert, denied 305 U.S. 596. 

The excuses offered in this instance by the appellant 
(R. 63-66) are wholly insufficient to countervail his delay 
in suing. Appellant claims he wrote letters to the Commis¬ 
sion and to members of the Congress, following notification 
of the Commission’s final decision, and that he had diffi¬ 
culties in obtaining counsel. Yet even as early as July 29, 
1947, Senator Langer advised him to institute suit (R. 64 j. 
Only the Commission or the courts were competent to heat- 
appellant’s claims, as he well knew. His efforts before 
members of Congress or other Government officials were 
res inter alios acta insofar as his diligence in this case is 
concerned. His last communication with the Commission 
was in December 1946 or January 1947 (R. 64). The ap¬ 
pellee submits that appellant’s laches bar the relief he 
seeks, which is basically relief of an equitable nature to be 
granted only in the exercise of the court’s sound discre¬ 
tion. 
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CONCLUSION 

For the foregoing reasons, therefore, the judgment of 
the court below should be affirmed with costs to appellee. 

Respectfully submitted, 


Acting 


Of Counsel: 


Newell A. Clapp, 
Assistant Attorney General. 

George Morris Fay, 
United States Attorney. 
Attorneys for the Appellee. 


Marvin C. Taylor, 

Joseph B. McGrath, 

Attorneys, Department of Justice. 
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APPENDIX 

Section 6 of the Act of August 24, 1912, 37 Stat. 555, 5 
U. S. C. 652, reads as follows: 

SEC. 6. That no person in the classified civil serv¬ 
ice of the United States shall be removed therefrom 
except for such cause as will promote the efficiency of 
said service and for reasons given in writing, and the 
person whose removal is sought shall have notice of 
the same and of any charges preferred against him, 
and be furnished with a copy thereof, and also be al¬ 
lowed a reasonable time for personally answering the 
same in writing; and affidavits in support thereof; 
but no examination of witnesses nor any trial or hear¬ 
ing shall be required except in the discretion of the 
officer making the removal; and copies of charges, 
notice of hearing, answer, reasons for removal, and of 
the order of removal shall be made a part of t^ie 
records of the proper department or office, as shall also 
the reasons for reduction in rank or compensation; 
and copies of the same shall be furnished to the person 
affected upon request, and the Civil Service Commis¬ 
sion also shall, upon request, be furnished copies of the 
same: Provided, however, That membership in any 
society, association, club or other form of organi 2 ;a- 
tion of postal employees not affiliated with any outside 
organization imposing an obligation or duty upon them 
to engage in any strike, or proposing to assist them in 
any strike, against the United States, having for its 
objects, among other things, improvements in the con¬ 
dition of labor of its members, including hours of lablor 
and compensation therefor and leave of absence, by 
any person or groups of persons in said postal service, 
or the presenting by any such person or groups of 
persons of any grievance or grievances to the Congress 
or any Member thereof shall not constitute or be cai^se 
for reduction in rank or compensation or removal of 
such person or groups of persons from said service. 
The right of persons employed in the civil service of 
the United States, either individually or collectively, 
to petition Congress, or any Member thereof, or to 
furnish information to either House of Congress, or 
to any committee or member thereof, shall not oe 
denied or interfered with. 
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